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| nt roducti on

1. At its forty-seventh session, the Sub-Conmission, inits

resol ution 1995/ 14, wel comed the working paper prepared by Ms. Linda Chavez on
the situation of systematic rape, sexual slavery and slavery-like practices
during wartime, including internal armed conflict (E/ CN 4/Sub.2/1995/38) and
deci ded, since the subject requires careful and conprehensive inquiry, to
appoi nt Ms. Linda Chavez as Special Rapporteur with the task of undertaking an
i n-depth study of the situation of systematic rape, sexual slavery and

sl avery-1like practices during periods of arned conflict. In the sane

resol ution, the Sub-Comm ssion requested the Special Rapporteur to submit a
prelimnary report to the Sub-Conmission at its forty-eighth session and a
final report at its forty-ninth session

2. The Conmi ssion on Human Rights, at its fifty-second session, by its
deci si on 1996/ 107, endorsed the decision of the Sub-Comm ssion and decided to
invite Governnents, conpetent bodies of the United Nations, the specialized
agenci es, regional intergovernmental organizations and non-government al

organi zations to provide or continue to provide information on this question
The Econoni ¢ and Social Council, in July 1996, endorsed the decision of the
Conmi ssion in its decision 1996/....

3. The first section of the present report outlines the purpose and scope of
the study. Section Il provides an historical overview of the use of
systematic rape as an instrument of policy. The third section details the

rel evant existing norms in international human rights and humanitarian | aw.

| ssues of responsibility and liability are explored in section V. The fifth
section reviews forunms with potential jurisdiction to try perpetrators of mass
rape and sexual slavery during times of armed conflict. Section VI describes
possi bl e sancti ons against violators of the international law relevant to this
subject. The seventh section identifies various possible fornms of

reparations, including conpensation, rehabilitation and restitution. 1In the
ei ghth section, nmethods of deterrence and prevention are di scussed. The ninth
section |l ooks at problens related to this matter. Section X contains fina
remar ks, concl usi ons and recommendati ons, including issues to be discussed in
the final report of the Special Rapporteur

. PURPOSE AND SCOPE OF THE STUDY

4, Pursuant to her mandate, the Special Rapporteur has been requested to
exam ne the situation of systematic rape, sexual slavery and slavery-like
practices during wartime, including internal arned conflict.

5. Rape (non-consensual intercourse through the use of physical force,
threats or intimdation) is an unfortunate and w despread phenonenon whi ch has
particul arly devastating consequences on the enjoynent of the basic right to
dignity and security of person of wonen, who conprise the greatest nunber of
victins of rape. Systematic rape can be and is used as an instrument of
torture or as an abhorrent instrument of warfare. ' In these instances,

rape viol ates fundamental principles and rules of international law, in
particul ar humanitarian and human rights law. Rape comitted by sol diers has
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been prohibited by law for centuries. None the less, in nany situations,
sol di ers have been given license to rape as an instrunment of policy. Forced
prostitution during wartinme has al so been practised on a | arge scale.

6. In the present report, the Special Rapporteur outlines the follow ng
issues that will be the subject of an in-depth study in her final report:

(a) The history of systematic rape as an instrunent of policy, with
speci al enphasis on the broad-scal e use of rape, sexual slavery and
sl avery-like practices during wars, including armed conflicts, in this
century;,

(b) Rape as a violation of international human rights law, and a crinme
under international humanitarian | aw, including the evolving definition of
rape as a war crime;

(c) Reparation for victims of systematic rape, sexual slavery and
slavery-like practices during situations of arned conflict.

1. THE H STORY OF SYSTEMATI C RAPE AS AN | NSTRUMENT OF POLI CY

7. During the German invasion of Belgiumin the First World War, Gernan
sol diers systematically raped Bel gian wonen in order to terrorize the entire
popul ation. 2 German sol diers used rape during the Second Wrld War as a
weapon of terror and as a neans of obtaining "the total humliation and
destruction of 'inferior peoples' and the establishnment of their own master
race". 3

8. The Speci al Rapporteur of the Commi ssion on Hunan Ri ghts on viol ence
agai nst wonen, Ms. Radhi ka Coomaraswamy, has reported that between 1932 and
the end of the Second World War approxi mately 200, 000 wonen were forcibly
conscripted into prostitution by the Japanese Inperial Arny. The Japanese
mlitary was reportedly responsible for the establishnment, operation and
managenment of "confort stations", as well as the manner in which the wonen
were abducted. The majority of these "confort wonen" were from Korea, but
many were al so drawn from China, |ndonesia, the Philippines, and other Asian
countries under Japanese control. Mst were young girls between the ages

of 11 and 20. Various nethods, including physical violence, kidnapping and
deception, were reportedly used to carry out the official policy of providing
sexual services to Japanese soldiers. Forner victins have testified that they
had to endure multiple rape on an everyday basis, suffered severe physica
abuse and were exposed to sexually transmitted di seases. *

9. The Speci al Rapporteur of the Commi ssion on Hunan Rights on the situation
of human rights in the territory of the forner Yugoslavia has reported that
between 1992 and 1994 in the forner Yugoslavia, rape of wonen and girls
occurred on a large scale, with possibly as nany as 20,000 victims. It

appears that no attenpts were nade by either military or political authorities
to stop the practice. There is clear evidence that Croat, Muslimand Serb
woren were detained, sonme in special canps organized solely for the purpose of
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sexual abuse, for extended periods of tine and repeatedly raped. WMass rape,
sexual abuse and forced pregnanci es of wonmen in Bosnia and Herzegovi na are
consi dered to have been inportant elements of the Serb policy of "ethnic

cl eansi ng". °

10. The Speci al Rapporteur on viol ence agai nst wonmen has al so reported that
the arned conflict in Rwanda produced wi despread rape and abducti on of wonen
and girls. According to first-hand testinonies and human rights reports,
soldiers and militianmen rai ded hones, hospitals and canps for the displaced in
search of wonen to rape. "G rls as young as five have been raped. Sone wonen
and girls were nacheted and then raped i medi ately afterwards, while others
were allegedly gang raped, sonetinmes in public places." ©

11. In addition, human rights groups and non-governmental organi zati ons have
extensi vel y docunment ed sexual abuse of wonen during armed conflicts. The
foll owi ng exanpl es serve only as illustrations. Further study needs to be

done to verify and docunent this problem

(a) A non-governnental organization has reported that during
Bangl adesh' s ni ne-nonth war of secession from Pakistan at |east 200,000 and
possibly nore civilian wonen and girls were raped by Pakistani soldiers. 7

(b) Anot her non-governnental organi zation has stated that rape of wonen
by security forces is common in Peru as part of the armed conflict between the
Shi ning Path and government counter-insurgency forces. 8

(c) The Speci al Rapporteur on viol ence agai nst wonen has stated that,
in Haiti, the use of rape agai nst wonen appeared to have been an integral part
of political violence and terror. Arned civilian auxiliaries, "attachés",
nmenbers of the Front for the Advancenent and Progress of Haiti, and the
Haitian arned forces had all been inplicated. °

(d) The Speci al Rapporteur of the Conmi ssion on Hunan Rights on the
situation of human rights in Kuwait under lraqgi occupation has indicated that
systematic rape was al so practised during the Iragi occupation of Kuwait. 1°

12. When rape is used as a weapon of war, it is an aggressive and violent act
whi ch provi des satisfaction because of the huniliation and hel pl essness of the
victim it is used as an instrument to punish, intimdate, coerce, huniliate
and degrade. ' It is a synbolic act perforned to huniliate a community,
ethnic group or nation. The systematic and deliberate use of rape is a nethod
of terrorizing a civilian population and forcing themto flee. Forced
pregnancy and nmaternity are strategies to dilute and humiliate an ethnic

group. Systematic rape has al so been widely used as a propaganda weapon. 2

13. Di stinctive patterns of rape are discernible in situations of arned
conflict. Prior to mlitary action, wonen are abused and raped by |ooters and
civilians in their own hones, or in public in order to deter resistance to the
forthcoming nmilitary action. Wen the nmilitary arrives, wonen are raped
and/or killed and deported to detention canps. |n the detention canps, they
are raped, and nay be required to serve as sexual slaves to the eneny
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sol diers, who beat, torture and threaten them Wnen nay al so be detained in
hotels, factories, schools or churches for the sole purpose of serving the
sexual desires of soldiers and other eneny parties. 1

I11. RELEVANT EXI STI NG | NTERNATI ONAL NORMVSB

A International humanitarian | aw norns

14. Rape and sexual abuse of wonen and girls in situations of arned conflict
(whether international or internal) constitute a grave breach of internationa
humanitarian aw. The Geneva Convention relative to the Protection of
Cvilian Persons in Tine of War (Fourth Geneva Convention) relates to the
protection of persons "who, at a given nonent and in any manner what soever
find thensel ves, in case of a conflict or occupation, in the hands of a Party
to the conflict or Occupying Power of which they are not nationals" (art. 4).
Article 27 states that "wonen shall be especially protected agai nst any attack
on their honour, in particular against rape, enforced prostitution, or any
formof indecent assault”. Rape and enforced prostitution are expressly
prohibited. Wnen are entitled in all circunstances to respect for their
persons, honour, and famly rights; they should be treated hunanely at al

ti mes and protected agai nst acts of viol ence.

15. Article 147 of the Fourth Geneva Convention defines acts which constitute
"grave breaches" of the Convention. There is no immunity of liability under
international |aw for these grave breaches. |If conmitted agai nst persons
protected by this Convention, "grave breaches ... shall be those involving any
of the following acts ... wilful killing, torture or inhuman treatnent,
wilfully causing great suffering or serious injury to body or health ..
(art. 147). Rape and sexual abuse constitutes torture and i nhuman treat nent
whi ch causes suffering and serious bodily injury.

16. The Protocol Additional to the Geneva Conventions of 12 August 1949, and
relating to the Protection of Victinms of International Arned Conflicts
(Protocol 1) was adopted on 8 June 1977. Article 85 of Protocol | provides
that the acts described as "grave breaches” in the Conventions are al so grave
breaches of Protocol | if comritted against protected persons in the power of
an adverse party.

17. Respect for the individual is a fundanental principle set forth in
article 11.1 of Protocol |I. Article 11.1 states: "The physical or mental
health and integrity of persons who are in the power of the adverse Party or
who are interned, detained or otherwi se deprived of liberty ... shall not be
endangered by any unjustified act or omission". The fundanmental guarantees
set forth in article 75 of Protocol | include humane treatnent in all

ci rcunst ances, and respect for the person and the honour of persons who are in
the power of a Party to the conflict. Threats and outrages upon persona
dignity, in particular hunmiliating and degrading treatnent, enforced
prostitution and any form of indecent assault are prohibited at any tinme and
in any place whatsoever, whether committed by civilian or by military agents
(art. 75.2). Further, women are explicitly protected by article 76.1 which
states: "Wonen shall be the object of special respect and shall be protected
in particular against rape, forced prostitution and any other form of indecent
assault."”
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18. In the case of arned conflict not of an international character occurring
in the territory of one of the Hi gh Contracting Parties (i.e. internal), each
Party to the conflict shall be bound to apply, as a mnimm the foll ow ng
provi si ons:

"(1) Persons taking no active part in the hostilities ... shall in al

ci rcunst ances be treated humanely, without any adverse distinction
founded on race, colour, religion or faith, sex, birth or wealth, or any
other simlar criteria. To this end, the followi ng acts are and shal
remai n prohibited at any tine and in any place ...:

(a) violence to life and person, in particular murder of all kinds,
nmutilation, cruel treatnent and torture;

(c) out rages upon personal dignity, in particular humliating and
degrading treatnent." 4

19. The Protocol Additional to the Geneva Conventions of 12 August 1949, and
Relating to the Protection of Victims of Non-International Arned Conflicts
(Protocol 11) applies without adverse distinction to all persons affected by
an armed conflict (art. 2). Article 4.2 states that the followi ng acts shal
remai n prohibited at any time or in any place whatsoever:

(a) Violence to life, health and physical or nmental well-being of
persons ...;

(e) Qut rages upon personal dignity, in particular humliating and
degradi ng treatnent, rape, enforced prostitution and any form of indecent
assaul t;

(f) Slavery and the slave trade in all their forns;

(h) Threats to commt any of the foregoing acts.

B. War crines and crinmes against humanity

20. Cenocide is defined in article 2 of the Convention on the Prevention and
Puni shnment of the Crinme of CGenoci de as:

"Any of the following acts committed with intent to destroy, in whole or
in part, a national, ethnical, racial or religious group as such

(a) Killing nenbers of the group

(b) Causi ng serious bodily or mental harmto nenbers of the
group;

(c) Deliberately inflicting on the group conditions of life
calculated to bring about its physical destruction in whole or in part;
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(d) | mposi ng nmeasures intended to prevent births within the
group. "

Mass systematic rape is considered to be an insidious formof genocide. °

21. Article 6 of the Charter and Judgnment of the International Mlitary
Tri bunal at Nurnberg states:

"The following acts, or any of them are crines conming within the
jurisdiction of the Tribunal for which there shall be individua
responsi bility:

(a) Cri mes agai nst peace ..

(b) War crimes: nanely, violations of the laws or custons of
war. Such violations shall include, but not be linted to, mnurder
ill-treatment or deportation to slave |labour or for any other purpose of
civilian population of or in occupied territory ..

(c) Crimes agai nst humanity: nanely, murder, extermn nation
ensl avenent, deportation, and other inhumane acts conmitted agai nst any
civilian popul ation, before or during the war ... whether or not in
violation of the donestic |aw of the country where perpetrated ..."

22. Inits resolution 95 (1) of 11 Decenber 1946 the General Assenbly
affirmed "the principles of international |aw recognized by the Charter of the
Nurnberg Tri bunal and the judgnment of the Tribunal"

23. Allied Control Council Law No. 10 was issued to inplenent the London
Agreenent % and to define triable offences for the cases not pursued by the
International Mlitary Tribunal at Nirnberg. It explicitly recognizes the
crimnal nature of sexual abuse and slavery of wonen during tines of arned
conflict. Article Il states:

"1. Each of the following acts is recognized as a crine:
(a) Cri mes agai nst Peace ..
(b) War Crinmes ...

(c) Crimes against Humanity. Atrocities and offences, including
but not linmited to nurder, exterm nation, enslavenent, deportation,
i mprisonnent, torture, rape, or other inhunane acts committed agai nst any
civilian popul ation, or persecutions on political, racial or religious
grounds whether or not in violation of the domestic [aws of the country
where perpetrated.”

24, In addition, article I of the Convention on the Non-Applicability of
Statutory Limtations to War Crinmes and Crimes agai nst Hunanity states:

"No statutory limtation shall apply to the followi ng crines,
irrespective of the date of their conm ssion
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(a) War crinmes as they are defined in the Charter of the
International Mlitary Tribunal ... and confirmed by resolutions 3 (I) of
13 February 1946 and 95 (I) of 11 Decenber 1946, particularly the 'grave
breaches' enunerated in the Geneva Conventions ..

(b) Crimes agai nst humanity whether conmitted in tine of war or
time of peace ... even if such acts do not constitute a violation of the
donestic law of the country in which they were committed.”

25. There is growing recognition that acts of rape conmmitted in wartime
constitute war crines and crimes against humanity. 7 Rape is an attack on the
physical and nental integrity of the individual, and an outrage agai nst
personal dignity. It is a formof gender-based viol ence and of cruel
degradi ng, inhuman and huniliating treatnment forbidden by the Universa

Decl arati on of Human Rights, the International Covenant on Civil and Politica
Ri ghts and the Convention agai nst Torture and Ot her Forms of Cruel, |nhuman or
Degradi ng Treatnent or Punishnment. The use of wi despread, systematic rape as
a tool of war is clearly a crine against humanity. The United Nations

Conmi ssion of Experts charged with investigating war crinmes in the forner
Yugosl avi a concluded that the practice of "ethnic cleansing"” including rape as
one conponent is a crine against humanity; each conmponent may by itself
constitute a war crime.

C. International human rights norns | obal and regi ona
human rights instrunents)

1. Cduvil and political rights

26. Several articles in the Universal Declaration of Human Rights inplicitly
prohibit mass rape during tines of armed conflict. Article 3 establishes the
right tolife, liberty, and security of person. Pursuant to article 4, "No
one shall be held in slavery or servitude; slavery and the slave trade shal

be prohibited in all their fornms". Article 5 prohibits torture and cruel,

i nhuman or degrading treatnment or punishnent. A worman's right to her privacy
and honour is protected by article 12.

27. The International Covenant on Cvil and Political R ghts expounds upon

t hese fundamental human rights. Article 7 prohibits torture and cruel,

i nhuman or degrading treatnent or punishment; article 8 prohibits all forns of
sl avery. These obligations are strictly non-derogable (art. 4.2).

28. The Vi enna Decl arati on and Progranmme of Action, adopted by the Wrld
Conference on Human Rights in June 1993, categorically states:

"Violations of the human rights of wonmen in situations of arned
conflict are violations of the fundanmental principles of internationa
human rights and humanitarian law. Al violations of this kind,
including in particular nurder, systematic rape, sexual slavery, and
forced pregnancy, require a particularly effective response.” (Part 11,
para. 38)
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2. Slavery, servitude, forced |abour and sinilar practices

29. Article 1 (2) of the Slavery Convention states, "The slave trade includes
all acts involved in the capture, acquisition or disposal of a person with
intent to reduce himto slavery ..." I nternational Labour Organization (1LO
Convention (No. 29) concerning Forced Labour defines "forced or conmpul sory

| abour” as all work or service which is exacted fromany person under the
nmenace of any penalty and for which the said person has not offered hinself
voluntarily (art. 2).

30. Pursuant to article 1 (e) of 1LO Convention (No. 105) concerning the
Abolition of Forced Labour, each nenber of ILO ratifying this Convention
undertakes to suppress and not to nake use of any form of forced or compul sory
| abour as a neans of racial, social, national, or religious discrimnation
Further, article 1 of the Convention for the Suppression of the Traffic in
Persons and of the Exploitation of the Prostitution of Qthers states:

"The Parties ... agree to punish any person who, to gratify the
passi ons of anot her

(1) Procures, entices or |eads away, for purposes of prostitution
anot her person ..

(2) Expl oits the prostitution of another person ..

3. Human rights of wonen

31. Article 6 of the Convention on the Elimination of Al Forms of

Di scrimnati on agai nst Whnren requires States to take all appropriate neasures,
including legislation, to suppress all fornms of traffic in wonen and
exploitation of prostitution of wonen. The Committee on the Elimnation of

Di scrim nation agai nst Wnen has interpreted the definition of discrimnation
inarticle 1 to include gender-based viol ence al so. General Recomendation
No. 19, issued by that Cormittee at its eleventh session in 1992, states that
"the right to equal protection according to humanitarian norns in tine of
international or internal armed conflict" is one of the fundanental rights to
whi ch woren are entitled. 18

32. In addition, paragraph 4 of the Declaration on the Protection of Wmen
and Children in Energency and Armed Conflict states:

"Al'l efforts shall be made by States involved in armed conflicts ... to
spare worren and children fromthe ravages of war. Al the necessary
steps shall be taken to ensure the prohibition of measures such as

persecution, torture, ... degrading treatnment and viol ence, particularly
agai nst that part of the civilian population that consists of wonen and
children.”

33. Paragraph 5 of the Declaration further states that all forns of

repression and cruel and inhuman treatnment of wonen and children conmitted by
belligerents in the course of mlitary operations or in occupied territories
shal | be considered crininal
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34. The Decl aration on the Elimination of Violence agai nst Wnen, adopted by
the General Assenbly in Decenber 1993, defines violence against wonmen as "any
act of gender-based violence that results in, or is likely to result in,

physi cal, sexual or psychol ogi cal harmor suffering to wonen, including
threats of such acts, coercion or arbitrary deprivation of liberty" (art. 1).

35. I n Septenber 1995, the Fourth World Conference on Wonen adopted the
Beijing Declaration and Platformfor Action, in which it urged Governnents and
i nternational and regi onal organizations to:

"Respect fully the norms of international humanitarian |aw in arned
conflicts and take all neasures required for the protection of wonen and
children, in particular against rape, forced prostitution and any ot her
formof indecent assault;" (para. 144 (b))

"Urge the identification and condemmati on of the systenatic
practice of rape and other fornms of inhuman and degradi ng treatnment of
wonren as a deliberate instrument of war and ethnic cleansing and take
steps to ensure that full assistance is provided to the victinms of such
abuse for their physical and nental rehabilitation;" (para. 145 (c))

"Uphol d and reinforce standards set out in internationa
humani tarian | aw and international human rights instruments to prevent
all acts of violence against wonen in situations of arned and ot her
conflicts; undertake a full investigation of all acts of viol ence agai nst
worren conmitted during war, including rape, in particular systematic
rape, forced prostitution and other forms of indecent assault and sexua
sl avery; prosecute all crimnals responsible for war crinmes agai nst wonen
and provide full redress to wonen victins." (para. 145 (e))

4., Rights of the child

36. Young girls frequently are victinms of sexual violence in situations of
arnmed conflict. Principle 9 of the Declaration on the Rights of the Child
states that the child shall be protected against all forms of neglect, cruelty
and exploitation. Pursuant to article 34 of the Convention on the R ghts of
the Child, States parties undertake to protect the child fromall forns of
sexual exploitation and sexual abuse. States parties shall in particular take
all appropriate nmeasures to prevent the exploitative use of children in
prostitution or other unlawful sexual practices, and ensure that no child is
subjected to torture or other cruel, inhuman or degrading treatnment or

puni shment (art. 37). In addition, pursuant to article 38.1, States parties
undertake to respect and to ensure respect for rules of internationa

hurmani tari an | aw applicable to themin arnmed conflicts which are relevant to
the chil d.

5. Human rights in the administration of justice

37. Torture is defined in article 1 of the Convention agai nst Torture and
O her Cruel, Inhuman, or Degrading Treatnment or Punishment. Three elenents
are necessary for an act to constitute torture. First, there nust be a
physical or nental act which causes severe pain or suffering. Second, the
perpetrator nmust inflict the pain and suffering for a specified purpose or
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intent. Third, the perpetrator nmust be a public official or a person acting
in an official capacity, such as a soldier or a conmandi ng officer. The
Speci al Rapporteur of the Conmi ssion on Human Ri ghts on the question of
torture views rape in detention as torture. Ammesty International takes the
same view. ¥ The term"cruel, inhuman or degradi ng treatnent or puni shnent"
shoul d be interpreted so as to extend the w dest possible protection against
abuses, including rape and sexual slavery.

38. A state of war may not be invoked as a justification of torture or other
cruel, inhuman or degrading treatnent or punishnment (Convention agai nst
Torture, art. 2.2). 20 Further, the Body of Principles for the Protection of
Al'l Persons under Any Form of Detention or Inprisonnent adopted by the Cenera
Assenbly in 1988 requires that, "all persons under any form of detention or

i mprisonnent shall be treated in a humane manner and with respect for the

i nherent dignity of the human person" (Princ. 1).

6. Prevention of discrinnation

39. Raci al discrimnation is defined in the International Convention on the
Elimnation of AIl Forms of Racial Discrimnation as "any distinction,
exclusion, restriction or preference based on race, colour, descent, or
national or ethnic origin which has the purpose or effect of nullifying or

i mpairing the recognition, enjoynent or exercise ... of human rights and
fundanmental freedons" (art. 1.1). States parties to that Convention undertake
to prohibit and to elimnate discrinmnation in the enjoynment of a nunber of
rights, including the right to security of person and protection by the State
agai nst violence or bodily harm whether inflicted by governnent officials or
by any individual group or institution (art. 5 (b)).

40. Inflicting serious bodily or nental harm upon nmenbers of a racial group,
or subjecting themto torture or to cruel, inhunan or degrading treatmnment or
puni shent is a "crine of apartheid" under the International Convention on the
Suppr essi on and Puni shment of the Crinme of Apartheid (art. Il (a) (ii)).

7. Rights of refugees

41. A refugee may not be expelled or returned (refoulé) to a place where his
or her life or freedomwoul d be threatened on account of race, religion,
nationality, nenbership of a particular social group, or politica

opi nion. ?* The Executive Committee of UNHCR condemmed persecution

t hrough sexual violence as a gross violation of hunman rights, a grave breach
of humanitarian |law, and a particularly serious offence to human dignity. The
Executive Committee also urged States to respect and ensure the fundanental
right to personal security, and to recogni ze as refugees persons whose claim
to refugee status is based upon a well-founded fear of persecution, through
sexual violence, for reasons of race, religion, nationality, nmenbership of a
particul ar social group, or political opinion. 22
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8. Regional hunman rights nechani sns

(a) Eur opean Convention for the Protection of Human R ghts
and Fundanent al Freedons

42. Under the European Convention for the Protection of Human Rights and
Fundanent al Freedons, no one shall be subjected to torture or to i nhuman or
degradi ng treatnent or punishment (art. 3). Neither shall anyone be held in
slavery or servitude (art. 4). The above-nentioned rights are non-derogable
pursuant to article 15. Further, no one shall be required to performforced
or conpul sory | abour

(b) Inter-Arerican Convention on Human Ri ghts

43. The right to humane treatnent is enshrined in article 5 of the Anerican
Convention on Human Rights. |n accordance with article 6, "No one shall be
subject to slavery or to involuntary servitude, which are prohibited in all
their forms, as are the slave trade and traffic in wonen". Article 6 also
requires that no one be required to performforced or conpul sory |abour. In
addition, on 9 June 1994 at Bel ém do Paré&, countries of the Latin Anerican
regi on adopted the Inter-Anerican Convention on the Prevention, Punishment and
Er adi cati on of Violence against Wonren. Article 1 defines violence against
wonmen as "any act or conduct, based on gender, which causes death or physical
sexual or psychol ogi cal harmor suffering to wonmen, whether in the public or
the private sphere".

(c) African Charter on Human and Peoples' Rights

44, Pursuant to article 5 of the African (Banjul) Charter on Human and
Peopl es' Rights, every individual has the right to the respect of the dignity

i nherent in a human being. "All forns of exploitation and degradation of man,
particularly slavery, slave trade, torture, cruel, inhuman or degrading
puni shrent and treatnent shall be prohibited." States parties have the

obligation to ensure the elinination of every discrinination agai nst wonmen and
the protection of the rights of the wonan and the child as stipulated in
i nternational declarations and conventions (art. 18).

I'V. RESPONSIBILITY

A State responsibility

45, In international law, State responsibility arises when a State acts in an
internationally wongful manner. The International Law Conmi ssion has stated
that international crines include serious breaches "on a w despread scal e of

an international obligation of essential inportance for safeguarding the human
bei ng, such as those prohibiting slavery, genocide and apartheid". 2 A

State that breaches its humanitarian or human rights obligations under
international law and injures a national of another State nay be responsible
to that State for reparation. 2 State responsibility under nultilatera

human rights treaties or customary human rights | aw may al so be due to the
conmunity of nations. 2 Further, State responsibility for breaches of
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i nternational human rights law creates the right to effective renmedy for
i ndi vi dual persons and groups of persons who are under the jurisdiction of the
of fending State and who are victins of those breaches.

46. Several instruments specifically set forth State responsibility for
violations of humanitarian law. The Fourth Geneva Convention nanes the party
to the conflict in whose hands protected persons are as responsible for the
treatnment accorded to themby its agents, irrespective of any individua
responsi bility which may be incurred (art. 29). Article 32 states:

"The Hi gh Contracting Parties specifically agree that each of them
is prohibited fromtaking any nmeasure of such a character as to cause the
physical suffering or extermination of protected persons in their hands.
This prohibition applies not only to nmurder, torture, corpora
puni shent, nutilation and nedical or scientific experinments not
necessitated by the nedical treatment of a protected person, but also to
any other neasures of brutality whether applied by civilian or mlitary

agents."
47. Pursuant to Protocol | to the Geneva Conventions, a party to the conflict
whi ch viol ates the Geneva Conventions or Protocol | shall be responsible for

all acts commtted by persons formng part of its arned forces (art. 91).

48. Article 5 (3) of the Slavery Convention declares that, in all cases, the
responsibility for any recourse to conpul sory or forced | abour shall rest with
the conpetent central authorities of the territory concerned.

B. Individual responsibility

49, I ndi vidual s may al so be held accountabl e for acts which breach
international law. Several instrunents of humanitarian and human rights | aw
provide for individual responsibility for violations such as systematic rape.
Protocol | to the Geneva Conventions requires H gh Contracting Parties and
Parties to a conflict to repress grave breaches, and to take neasures to
suppress all other breaches of the Conventions or of this Protocol which
result froma failure to act when under a duty to do so (art. 86.1). The fact
that a violation was committed by a subordi nate does not absol ve superiors
from penal or disciplinary responsibility if they knew or had information that
shoul d have enabl ed themto conclude that the subordi nate was conmitting or
was going to commt such a breach, and if they did not take all feasible
nmeasures within their power to prevent the breach (art. 86.2). In fact,
pursuant to article 87, conmanders are responsible for the prevention and
suppressi on of breaches of the Conventions and Protocol

50. In accordance with the Convention on the Prevention and Puni shnent of the
Crime of Genocide, persons committing genocide are to be puni shed, whether

they are constitutionally responsible rulers, public officials or private
individuals (art. 1V). Article Il, paragraph 4 (a) of Alied Control Counci
Law No. 10 stated: "The official position of any person, whether as Head of
State or as a responsible official in a Government Department, does not free
himfromresponsibility for a crime or entitle himto mitigation of
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puni shrent". While the fact that any person acted pursuant to the order of
his Governnent or of a superior does not free himfromresponsibility for a
crinme, it may be considered a mitigating factor (art. II, para. 4 (b)).

51. If war crimes or crimes against humanity are committed, the provisions of
t he Convention on the Non-Applicability of Statutory Limitations to War Crines
and Crines against Humanity apply to representatives of the State authority
and private individuals who, as principals or acconplices, participate in or
directly incite others to the commi ssion of any of those crines, or who
conspire to commt them irrespective of the degree of conpletion, and to
representatives of the State authority who tolerate their comm ssion

(art. I1).

52. Under the International Convention on the Suppression and Puni shnent of
the Crime of Apartheid, international crimnal responsibility attaches,
irrespective of the notive involved, to individuals, nenbers of organizations
and institutions and representatives of the State (whether residing in the
State in which the acts are perpetrated or in sone other State) that commt,
participate in, incite, conspire in, abet or encourage the conm ssion of the
crime of apartheid (art. II11).

53. In addition, in its general recommendati on No. 19 on viol ence agai nst
woren the Committee on the Elinination of Discrimnation against Wnen
recogni zed that:

"Under general international |aw and specific human rights
covenants, States may al so be responsible for private acts if they fai
to act with due diligence to prevent violations of rights or to
i nvestigate and puni sh acts of violence, and for providing conpensati on.

V. FORUMS WTH POTENTI AL JURI SDI CTI ON

A. International Court of Justice

54. The jurisdiction of the International Court of Justice is conprised of
all cases which the parties refer to it and all nmatters specially provided for
in the Charter of the United Nations or in treaties or conventions in force. 2°
Pursuant to article 36.2 of its Statute, the International Court of Justice
may deci de | egal disputes concerning:

(a) Any interpretation of a treaty;
(b) Any question of international |aw

(c) The existence of any fact which, if established, would constitute a
breach of an international obligation

(d) The nature or extent of the reparation to be nmade for the breach of
an international obligation.

55. On 20 March 1993, the Republic of Bosnia and Herzegovi na subnitted an
application instituting proceedi ngs before the International Court of Justice
agai nst the Republic of Yugoslavia (Serbia and Montenegro) for violating the



E/ CN. 4/ Sub. 2/ 1996/ 26

page 16

Convention on the Prevention and Punishnment of the Crine of Genocide. In
addition, the application referred to several provisions of the four Geneva
Conventions and Protocol | thereto and the Universal Declaration of Hunman
Ri ght s.

56. Several international human rights conventions contain provisions

allowing for a dispute to be subnmitted to the International Court of Justice.
For exanple, article I X of the Convention on the Prevention and Puni shment of
the Crime of Genocide and article 22 of the Convention for the Suppression of
the Traffic of Persons and of the Exploitation of the Prostitution of Qthers
provi de that disputes between the Contracting Parties relating to the
interpretation, application or fulfilnment of those Conventions shall be
submtted to the Court at the request of any of the parties to the dispute.

B. International crimnal tribunals or specialized war crines tribunals

57. Article VI of the CGenocide Convention provides that persons charged with
genoci de may be tried by such international penal tribunal as may have
jurisdiction with respect to those Contracting Parties which shall have
accepted its jurisdiction. The International Convention on the Suppression
and Puni shnment of the Crime of Apartheid also provides that an individua
charged with a crime of apartheid may be tried by an international pena
tribunal having jurisdiction with respect to those States Parties which have
accepted its jurisdiction (art. V).

58. Al t hough grave breaches of the Geneva Conventions can be interpreted to
i ncl ude sexual violence against wonen in wartinme, a very prelimnary review of
prosecutions of war criminals in the International MIlitary Tribunal at
Nirnberg and the International MIlitary Tribunal for the Far East (Tokyo

Tri bunal ) does not reflect charges of rape or sexual assault.

59. In 1993, The United Nations Security Council adopted unani nously

resol ution 808 (1993) establishing an international tribunal for the
prosecution of persons for serious violations of humanitarian |law comitted
inthe territory of the former Yugoslavia. The Tribunal is enpowered to
prosecute persons comitting or ordering to be committed grave breaches of the
Geneva Conventions. 2 In May 1993, in a report to the Security Council, the
Secretary-General stated that rape, committed as part of a wi despread or
systematic attack against any civilian popul ation, was a crinme agai nst
humanity. 28

60. Most recently, the International Tribunal for the Prosecution of Persons
Responsi bl e for Serious Violations of International Humanitarian Law Committed
in the Territory of the Former Yugoslavia since 1991 issued its first

i ndi ctment dealing specifically with rape, sexual abuse and sexual sl avery of

woren and girls. It is the first time that sexual assault and rape have been

diligently investigated for the purpose of prosecution under torture and as a
war crime and a crine against humanity. 2°

61. Al so, in the context of the armed conflict in Rwanda, a conmi ssion of
experts was established pursuant to Security Council resolution 935 (1994) to
exam ne and anal yse grave violations of international humanitarian law in
Rwanda, including systematic rape.
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C. National courts
62. Several conventions contain provisions relevant to trial in nationa
courts. |In accordance with article VI of the CGenocide Convention, persons

charged with genocide may be tried by a conpetent tribunal of the State in
the territory of which the act was committed. Persons charged with an act
constituting a crinme of apartheid nmay be tried by a conpetent tribunal of any
State Party to the Convention on the Suppression and Puni shment of the Crine
of Apartheid which may acquire jurisdiction over the person (art. V). The
Principles of international cooperation in the detection, arrest, extradition
and puni shnment of persons guilty of war crimes and crines agai nst humanity
take the approach that every State has the right to try its own nationals for
war crimes against humanity (Princ. 2). Pursuant to Principle 5:

"Persons agai nst whomthere is evidence that they have comritted
war crimes and crinmes agai nst hunmanity shall be subject to trial and, if
found guilty, to punishment, as a general rule in the countries in which
they committed those crinmes. States shall cooperate in extraditing such
persons. "

63. In addition, a State nmay have legislation in place that allows civi
suits to be filed in that State's courts agai nst individuals responsible for
systematic rape. For exanple, a class action suit has been filed in federa
court in the United States on behal f of thousands of wonen and nen who have
been raped and ot herw se abused in Bosnia and Herzegovina. * The conpl ai nt
asserts that rape is a war crime, a crine against humanity, and a form of
torture. The plaintiffs are seeking conpensation and punitive danmages.

D. Mlitary tribunals

64. Most States have a military code governing the conduct of their armed
forces. Soldiers and their conmanding officers may be tried in a mlitary
tribunal for acts of rape and sexual viol ence agai nst wonen. For exanpl e,
rape i s puni shable by death or inprisonment under article 120 of the
United States Uniform Code of MIlitary Justice

E. Treaty bodies

65. The Optional Protocol to the International Covenant on Cvil and
Political R ghts allows individuals who claimthat any of their rights have
been viol ated under the Covenant to submit conmunications to the Human Rights
Conmittee. Simlarly, pursuant to article 22 of the Convention agai nst
Torture and Gt her Cruel, Inhuman or Degradi ng Treatnent or Puni shment,

i ndi vidual s may submit witten conmunications to the Conmittee agai nst
Torture. Under article 14 of the International Convention on the Elimnation
of All Fornms of Racial Discrinmination, individuals or groups of individuals
who claimthat their rights enunerated under the Convention have been viol at ed
may submit witten conmunications to the Cormittee on the Elinination of
Raci al Discrimnation after they have exhausted all donestic renedies.
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F. European Conmi ssion and Court of Human Ri ghts

66. A High Contracting Party may refer to the European Conmi ssion any alleged
breach of the provisions of the European Convention for the Protection of
Human Ri ghts and Fundanental Freedons by another Hi gh Contracting Party

(art. 24). In Cyprus v. Turkey, the Conmission found that Turkey had viol ated
the prohibition against torture and i nhuman or degradi ng treatnent contained
in the European Convention on Human Rights. Turkey had i nvaded Cyprus in July
of 1974, and Turkish soldiers commtted numerous human rights abuses,

i ncludi ng mass rape of Cypriot wonen. The Conmi ssion found that Turkey was

i mputedly responsible for the rapes and its failure to prevent them The
Conmi ssion al so stated that the rapes constituted "i nhuman treatment" under
article 3 of the European Convention on Human Rights. 3

67. Pursuant to article 25 of the European Convention, individual conplaints
may al so be submitted to the Conm ssion by any person, non-governnental

organi zation or group of individuals claimng to be the victimof a violation
by one of the High Contracting Parties of the rights set forth in the
Convention - provided that State has recogni zed the conpetence of the

Conmi ssion. Hi gh Contracting Parties and the Conm ssion al so have standing to
bring a case before the European Court of Human Rights. |f the Court finds a
violation by a Party, and the Party's internal law allows only partia
reparation, the Court can afford "just satisfaction" to the injured party
(art. 50). Under the Second Protocol to the European Convention proceedi ngs
wi || henceforth be concentrated in the European Court of Human Ri ghts.

G Inter-Anerican Conm ssion on and Court of Human R ghts

68. Any person, group of persons, or non-governnental organization (American
Convention on Human Rights, art. 44), or any State Party accepting the
conpetence of the Conmi ssion (art. 45) nmay submit conmunications to the
Inter-American Comm ssion on Human Ri ghts conpl ai ni ng of violations of the
Convention. The Conmission and States Parties that recognize as binding the
Court's jurisdiction may subnmit a case to the Inter-American Court of Human
Rights (art. 61). |If the Court finds that there has been a violation of a
right or freedom protected by the American Convention on Human Ri ghts, the
Court can rule that the injured party be ensured the enjoynent of the right or
freedomthat was violated, and renmedy the breach with conpensation (art. 63).

H  Pernmanent Court of Arbitration

69. The Permanent Court of Arbitration was established in 1899 at The Hague
by the International Convention for the Pacific Settlenment of Internationa
Disputes. Oiginally created for arbitrati on between States, the Pernanent
Court of Arbitration enlarged its capacity of arbitration in 1962 to conflicts
bet ween individuals and States. Victins of violations of human rights, as
well as States, may now subnit matters to arbitration



E/ CN. 4/ Sub. 2/ 1996/ 26
page 19

VI.  SANCTI ONS

70. Article 146 of the Fourth Geneva Convention provides that the H gh
Contracting Parties undertake to enact the |egislation necessary to provide
ef fecti ve penal sanctions for persons comitting, or ordering to be conmitted,
any of the grave breaches of that Convention. The Third Geneva Convention
contains a sinmilar provision in article 129.

71. The Contracting Parties to the Convention on the Prevention and

Puni shrent of the Crine of Genocide undertake to provide effective penalties
for persons guilty of genocide (art. V). Principle 1 of the Principles of

i nternational cooperation in the detection, arrest, extradition and puni shrment
of persons guilty of war crimes and crines agai nst humanity states, "War
crimes and crinmes agai nst humanity, wherever they are comitted, shall be
subj ect to investigation and the persons agai nst whomthere is evidence that
t hey have committed such crinmes shall be subject to tracing, arrest, trial
and, if found guilty, to punishnment." States shall assist each other in
detecting, arresting and bringing to trial persons suspected of having
conmmitted crinmes and, if they are found guilty, in punishing them (Princ. 4).

72. | LO Convention No. 29 nmakes the illegal exaction of forced or conpul sory
| abour puni shabl e as a penal offence and obligates any nenber ratifying the
Convention to ensure that the penalties inposed by |aw are really adequate and
are strictly enforced (art. 25). Article 4 of the Convention against Torture
requires States Parties to ensure that all acts of torture are offences under
its crimnal |aw, punishable by appropriate penalties. 32

73. The protections of the Convention relating to the Status of

Ref ugees do not apply when there are serious reasons to consider that a

person has conmitted a crine agai nst peace, a war crine, or a crine

agai nst hunmanity. 3 Further, the UNHCR Executive Conmittee, in its Note No.
64 (XLI) - 1990 on refugee wonmen and international protection, urges States,
rel evant United Nations organi zati ons and non-governnental organizations to
identify and prosecute persons who have conmitted crinmes agai nst refugee wonen
and protect the victins of such crines fromreprisals. Inits

Note No. 73 (XLIV) - 1993 on refugee protection and sexual violence, the UNHCR
Executive Comittee urges States to inplenment effective, non-discrimnatory

I egal renedies including the facilitation of the filing

and investigation of conplaints agai nst sexual abuse of refugee wonen, the
prosecution of offenders, and tinely and proportional disciplinary action in
cases of abuse of power resulting in sexual violence.

VI1. REPARATI ONS *

74. The Speci al Rapporteur of the Sub-Conmi ssion on the right to restitution,
conpensation and rehabilitation for victinms of gross violations of human

ri ghts and fundanental freedonms, M. Theo van Boven, noted in his study that
fornms of reparations included restitution, conpensation, and rehabilitation
Conpensati on shoul d be provided for any economnically assessabl e damage
resulting fromhuman rights violations, such as physical or nental harm pain,
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suffering and enotional distress; reasonable nedical and ot her expenses of
rehabilitation; and harmto reputation or dignity. Rehabilitation should

i nclude | egal, nedical, psychological and other care and services, as well as
neasures to restore the dignity and reputation of the victim 3°

75. The four Geneva Conventions of 12 August 1949 contain articles
providing that "No Hi gh Contracting Party shall be allowed to absolve itself
or any other Hi gh Contracting Party of any liability incurred by itself or
anot her Hi gh Contracting Party" in respect of grave breaches of the

Conventions. * Protocol | to the Geneva Conventions states in article 91 that
a party to the conflicts which violates the provisions of the Conventions or
of this Protocol "shall ... be liable to pay conpensation".

76. A nunber of universal and regional human rights instrunents contain
express provisions relating to the right to an "effective renedy". Such a
formulation is contained in article 8 of the Universal Declaration of Human
Rights, article 2.3 (a) of the International Covenant on Civil and Politica
Rights and article 6 of the International Convention on the Elimnation of A
Forns of Racial Discrimnation

77. The right to compensation is found in regional human rights

instruments, * as well as universal instruments such as the Internationa
Covenant on Cvil and Political Rights (art. 9.5). State Parties to the
Convention agai nst Torture promi se to ensure that the victimof an act of
torture obtains redress and has an enforceable right to fair and adequate
conpensation, including the neans for as full rehabilitation as possible. In
the event of the death of a victim his or her dependants are entitled to
conpensation. 3

78. The Convention on the Rights of the Child contains a provision to the
effect that States Parties shall take all appropriate neasures to pronote

physi cal and psychol ogi cal recovery and social reintegration of a child victim
of any formof ... exploitation, or abuse; torture or any other formof cruel

i nhuman or degrading treatnent or punishnment; or armed conflicts (art. 39).

79. Article 16 of the Convention for the Suppression of the Traffic in
Persons and of the Exploitation of the Prostitution of Others states that the
Parties "agree to take or to encourage, through their public and private
educational, health, social, economic and other rel ated services, neasures
for the prevention of prostitution and for the rehabilitation and socia
adjustrment of the victins of prostitution and of the offences referred to in
t he present Convention".

VI11. DETERRENCE AND PREVENTI ON

80. Any Contracting Party to the Convention on the Prevention and

Puni shrent of the Crine of Genocide may call upon the conpetent organs of

the United Nations to take such action under the Charter as they consider
appropriate for the prevention and suppression of acts constituting genocide
(art. VIl1). Further, pursuant to the Principles of international cooperation
in the detection, arrest, extradition and punishnment of persons guilty of war
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crimes and crinmes against hunanity, States shall cooperate with each other on
a bilateral and multilateral basis with a viewto halting and preventing war
crimes and crinmes agai nst hunmanity, and shall take the donestic and

i nternational measures necessary for that purpose (Princ. 3).

81. The Contracting Parties to the Slavery Convention and Protocol undertake
"to take all necessary neasures to prevent conpul sory or forced | abour from
devel oping into conditions anal ogous to slavery" (art. 5). Pursuant to
article 10.1 of the Convention agai nst Torture:

"Each State Party shall ensure that education and i nformation
regardi ng the prohibition against torture are fully included in the
trai ning of |aw enforcenment personnel, civil or mlitary, ... public
of ficials and ot her persons who rmay be involved in the custody,
interrogation or treatnment of any individual subjected to any form of
arrest, detention or inprisonment." 3%

82. The UNHCR Executive Conmittee, in its Note No. 73 (XLIV) - 1993 urges
States to devel op and inplenment training progranmres ai ned at pronoting respect
by menbers of military forces of the right of every individual, at all tines
and under all circunstances, to security of person, including protection from
sexual vi ol ence.

I X PROBLEMS

A | mpuni ty

83. This study will not analyse in depth the issue of inpunity because it has
been the subject of a study by M. Quissé and M. Joi net, Special Rapporteurs
of the Sub-Comm ssion (see resolution 1993/43 of the Comm ssion of Human
Rights). It is inmportant to note, however, that the inmpunity of perpetrators
of violations of international humanitarian and human rights lawin this area
does nore than prevent victinms and their fam lies or dependants fromreceiving
just and adequate reparation; official failure to condemm or punish systematic
rape allows rape and other fornms of sexual abuse and torture to becone tools
of mlitary strategy. “ In many situations where inpunity has been sanctioned
by the |l aw or where de facto inmpunity exists, the victins have no recourse in
seeki ng redress and reparation

B. Retroactive application

84. An argunent can be nmade that States should not be held |iable for sexua
abuse and sl avery that occurred at a tinme before they were bound by
conventional international |law. However, customary international |aw
protecti ng wonen from sexual slavery during wartime predates that

United Nations system Rape conmitted by soldiers has been prohibited by | aw
for centuries. * Article 46 of the Hague Convention |V of 1907 requires that
"fam |y honour and rights" be respected. Further, article | of the Convention
on the Non-Applicability of Statutory Linmitations to War Crines and Crines
agai nst Hunmanity states
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"No statutory limtation shall apply to the follow ng crines,
irrespective of the date of their conm ssion:

(a) War crimes as they are defined in the Charter of the
International Mlitary Tribunal, Nirnberg, of 8 August 1945, and
confirmed by resolutions 3 (I) of 13 February 1946 and 95 (I) of
11 Decenber 1946, of the Ceneral Assenbly of the United Nations,
particularly the 'grave breaches' enunerated in the Geneva
Conventions ...

(b) Crinmes against humanity whether committed in tine of war or in

time of peace ... even if such acts do not constitute a violation of the
donestic law of the country in which they were committed" [Enphasis
added] .

C. Enforcenent

85. In spite of the existence of a wealth of relevant internationa
st andards, woren have not been protected fromrape nor have these standards
provi ded wonmen redress for rape conmitted by soldiers during wartine. In

order to protect the right of wonmen not to be raped during tinmes of arned
conflict, strong and inpartial enforcenent mechani sms nust exist.

X, CONCLUSI ONS AND RECOMVENDATI ONS

86. It is clear fromthe material gathered in this prelimnary report that
there exists a very substantial body of international lawrelating to
systemati c rape, sexual slavery and slavery-like practices during warti e,
including internal armed conflict. None the less, there is a need for further
inquiry as to how those international |egal standards can be di sseni nated
broadly, used to prevent further violations, applied to past m sconduct, and

i nvoked to provide renedies for victins. Wile there is prelimnary

i nformati on about the w despread occurrence of systematic rape, sexual slavery
and sl avery-like practices during periods of arned conflict, a nore thorough
and conprehensive study is required, which will be submtted by the

Speci al Rapporteur in her final report to the Sub-Conmission at its
forty-ninth session.

87. In her final report, the Special Rapporteur intends to consider the
foll owi ng principles and approaches.

A. Ceneral

(1) Shoul d rape be recogni zed specifically as a formof torture, a war
crinme and a crine agai nst humanity?

(2) Shoul d the underlying notives for rape and sexual slavery in tines
of armed conflict be studied nore carefully?

(3) The victins of these atrocities should be treated at all tines with
respect and understanding. All agencies and nechani sns dealing with hunman
rights and humanitarian i ssues should be mndful of the perspective of victins
of systematic rape and sexual abuse, and of the fact that victins suffer
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| ong-term consequences. A further possibility for study is the silence of
victins. Reasons for reluctance to report wartine rape nay include shane and
soci al stigm, fear of awakening bad nenories, fear of reprisals, a |lack of
trust in the judicial systemand the national |egislature, and the belief in
t he absence of renedies.

(4) Speci al Rapporteur van Boven stated that nore systematic attention
shoul d be given at both the national and international levels to the
i mpl enentation of the right to reparation for victins of gross violations of
human rights and humanitarian norms. The United Nations could contribute by
st andard-setting, conducting studies, producing reports, establishing relief
and redress procedures, and pursuing practical actions such as those designed
by the United Nations Voluntary Fund for Victinms of Torture and the Vol untary
Trust Fund on Contenporary Forns of Slavery. 42

B. United Nations and other intergovernnmental bodies and organizations

(1) Shoul d international war crinmes conmmissions and tribunals nmake a
special effort to investigate allegations of and to prosecute gender-specific
war crimes of violence agai nst wonen? Wuld a permanent criminal court with
an inpartial enforcenent nechani smensure that the strong body of
i nternational human rights and hurmanitarian | aw provi de adequate protection
for wonen?

(2) Shoul d new i nstrunents, where appropriate, include express |anguage
prohi biting sexual abuse and slavery of wonmen at all tinmes, and provide for
the right to effective renedy and reparati on? Should consideration be given
to anendi ng existing instrunents in this regard?

(3) Shoul d international treaty bodies that nonitor the observance of
human rights consistently pay attention to violations in the form of
systematic rape, as well as to the question of reparation for victins?

(4) Shoul d nore attention be paid to aspects of State responsibility
that relate to a State's obligation to respect and ensure the human rights of
i ndi vi dual s?

C States

(1) Shoul d St ates acknow edge their duty to nmake reparation for their
breaches of international humanitarian and hunan rights law? This duty may
i nclude: investigation of violations, taking appropriate action, including
prosecution and puni shrment, against the perpetrators, and affordi ng renedies
to victins. Should States also ensure that no person shall have imunity from
liability for their actions which violate the |aw? Should reparation be
proportionate to the gravity of the violations and the resulting harm and
i nclude restitution, conpensation, rehabilitation, satisfaction and guarantees
of non-repetition? Should the imediate fam |y, dependants, or other persons
havi ng a special relationship with the victimbe able to claimreparation in
addition to the victinP *
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(2) How may States provide court or administrative procedures for
redress agai nst those responsible for systematic rape on the basis of
uni versal or personal jurisdiction over the perpetrator? Such procedures
m ght, at the very least, establish the culpability of war crimnals and [imt
t hei r novenent.

(3) Shoul d States support financially and otherwi se the internationa
war crinmes tribunals? Could States assist by providing evidence, gathering
information, and extraditing indicted crimnals.

(4) Shoul d neasures of prevention and deterrence be strengthened?
Shoul d all States train their armed forces and | aw enforcenment personnel in
the standards of international human rights and hunmanitarian | aw?

D. Non-governmental organizations

(1) Shoul d non- gover nnent al organi zati ons encourage and hel p
individuals in the filing of lawsuits and the pursuit of other civil renedies
agai nst perpetrators of mass rape?

(2) What rol e shoul d non-governnmental organizations play in the area of
educating potential perpetrators as to what conduct violates internationa
| aw, and educating both victins and potential victins in regard to their
ri ghts?

(3) Can non-governnental organi zati ons assi st by gathering evidence
agai nst perpetrators and conpiling information about situations in which
wi de- scal e sexual abuse has occurred? Non-governnental organizations should
be invited to submit to the Special Rapporteur any information they may have
on situations of sexual abuse and slavery of wonmen during tines of armed
conflict.
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1. Custodial rape, or rape in circunstances in which the Governnment is
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